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1. Who Is A Fiduciary

Named Fiduciaries (ERISA)

What This Means for the
Plan Sponsor
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Investments
Administration

Options - Not One Size Fits All

Outsourcing Options
Investments
3(21)

Administration
3(16)

3(38)

3

6/14/2017

Outsourcing Options

Application Point:
Is Financial Advisor
A Fiduciary?
Is The CPA a Fiduciary?

Why The Controversy
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Currently being fought out in the courts: what is the 401(k) plan
fee ERISA prudence standard – “good enough” or “best”?
For investment funds, plaintiffs are bringing suits based on the
theory that a plan fiduciary could have chosen (for the fund menu)
alternative, “identical” lower cost investments
❖ Retail vs. institutional shares - Institutional vs. lower-priced institutional Mutual fund vs. separate account or collective trust - Lower-priced
alternatives with a similar investment strategy or “style”
(Bell v. Anthem et al)1

In these cases, defendants typically cite Hecker v. Deere2: “[N]othing in

ERISA requires every fiduciary to scour the market to find and offer the cheapest
possible fund (which might, of course, be plagued by other problems)”

Plaintiffs rely on Tibble v. Edison3, in which the district court found that
the use of a retail share class vs. a lower-cost institutional share class
violated ERISA prudence standards

Fiduciary landscape – Class action lawsuits

1
2
3

Bell v. Anthem et al, June 24, 2015 https://dockets.justia.com/docket/california/candce/5:2015cv02835/288785
Dennis Hecker v. Deere & Co., January 29, 2008 http://caselaw.findlaw.com/us-7th-circuit/1379751.html
Tibble v. Edison International, February 24, 2015 https://www.supremecourt.gov/opinions/14pdf/13-550_97be.pdf

Why The Controversy

Why The Controversy
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Fiduciary landscape – DOL fiduciary rule
Trump Administration has ordered a review:
❖DOL has delayed the “applicability date” for 60 days, until June 9, 2017
❖ Review pursuant to Executive Memorandum likely to take longer
❖The current (“holdover”) DOL’s position appears to be that redefinition of
“fiduciary” and the Impartial Conduct Standards described in the related
exemptions will not be affected by the review
❖The Trump Administration has described the rule as “a solution in search of a
problem”

We will have to wait until new Secretary of Labor and head of EBSA are
in place to get a sense of the Trump DOL’s position on these issues

1
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Fiduciary landscape – DOL position on fees
More broadly: what will be the new (Trump) DOL’s position on
fees?
The Obama DOL regarded fees as the critical 401(k) policy issue
❖ First four years focused on two major fee disclosure regulations
❖ Last four years focused on fiduciary rule (which was largely about fees)

2 key questions:
❖ Will the Trump DOL continue this focus, or will it leave fee issues to the
market?
❖ Will the Trump DOL change litigation policy or in any way involve itself in
401(k) fee litigation?
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A Fiduciary Isn’t
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A Fiduciary Isn’t
•

•

Applies to investment
recommendations and distribution
recommendations (only in retirement
accounts not retail)
Some things are not fiduciary actions

•
•
•
•
•
•
•
•
•

Decision to offer or not offer a plan
Upgrading Simple to 401(k) or CB
RFPs – “hire me”
General communications
Education (without recommendation)
RMD advice
Asset Allocation models
Platform provider exception
Proxy voting

•

Best Interest Contract Exemption

•
•
•

•

Allows for compensation that is
otherwise prohibited (non-level fees)
Applies to both plans and IRAs
Applies to rollovers EVEN IF the
compensation will be higher

If there are no payments from a third
party involved (12b-1, revenue sharing,
b/d concessions, seminars/education,
etc.) then a streamlined version is
available

A Fiduciary Is

2. Industry Models
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Fit Matters

Good Better Best

Your Industry

Retirement Plan Industry

1.Turbo Tax

Automated – DIY
Payroll

2.H&R Block

1-800 call center
Investments & Plan Design Bundled

3.CPA/Accountant

Focused Expertise, Scaled to client needs
Third Party Consultant & Administrator

Good Better Best Applied
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3. As The Trusted Business Advisor

?

Who is the client?

Which Plan?
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2 Takeaways

Bill, Which plan for this client?

Analyze

Review

Present

Repeatable Process

Efficient for your practice
Repeatable
Create deductions for client?
Ongoing support in future years?

Does This
Repeatable Process Work
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