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I. Overview of Long Term Care Planning  

 

 Elder law attorneys, estate planning attorneys and accountants work together 

frequently to advise clients how to meet their goals for long term care, estate and tax 

planning. The laws and rules governing public assistance for long term care costs have 

undergone substantial changes in the past few years, and continue to change.  When 

families face the prospect of having to place a loved one in a long term care facility, the 

significant financial cost adds to what is already a difficult and stressful situation.  

Although there are agencies and people who may have information and experience to try 

to assist with placement and with the cost of long term care, it is often the case that 

people get incorrect or conflicting information. Planning for long term care often includes 

tax planning as it relates to retirement plans and the sale or retention of appreciated 

assets. 

 

 The focus of the Elder Law seminar today is an overview of the laws and rules 

governing Medicaid (called MaineCare in Maine) assistance for those entering long term 

care facilities for the elderly in the assisted living/boarding home setting or in nursing 

homes in Maine, as there can be wide variations from state to state.  While legislation and 

regulatory activity have been focused on keeping elderly residents in the community and 

providing them with the least restrictive (as well as least expensive) care necessary and 

appropriate to their needs, the reality is that placement in a facility is often the only or last 

option available.  There are many options available for Maine and New England 

residents.  Unfortunately, many of these options are only available to those who can 

afford them and do not have a public subsidy for support.  Thus, while in-home care 
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options are vitally important resources for many people who want to stay home, it is often 

the case that the family and community support for that choice is not available, and 

eventually care in a facility becomes necessary.  Because of the significant changes in the 

federal and State laws and rules governing access to financial assistance to pay for care in 

assisted living and nursing home facilities under the Medicaid program, it is helpful for 

accountants to have a general understanding of this program if you or the people you 

serve may need long term care.  

 

 A. Sources of Information 

 

 There are several excellent sources of general information about housing and care 

options.  First is the local Area Agency on Aging, such as the Southern Maine Area 

Agency on Aging (http://www.smaaa.org/ or 207-396-6500 or 800-427-7411).  Second is 

Elder Independence of Maine (http://www.elderindependence.org/ or 888-234-3920), 

which is in charge of coordinating certain types of in-home care for Maine residents.  For 

information on assisted living facilities, including telephone numbers and contact people, 

the Department of Health and Human Services maintains a searchable website at: 

https://gateway.maine.gov/dhhs-apps/rcare/.   The MaineCare Eligibility Manual contains 

the financial eligibility rules.  (http://www.maine.gov/sos/cec/rules/10/ch332.htm). 

 

 Medicare also provides a searchable database of nursing homes throughout the 

country, and allows for searches to be done by State to find out basic information about 

nursing home facilities.  To use this search function, go to the Medicare website at 

http://www.medicare.gov/, and then enter “nursing home compare” in the search box. 

 

 Finally, discharge planners from hospitals and nursing homes, and private elder 

care attorneys and managers are very good resources.  Many organizations sponsor 

seminars providing general information about elder law issues.   

 

 

 

 

 

http://www.smaaa.org/
http://www.medicare.gov/
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B. Sources of Payment  

 

When a patient needs long term care, there are five principal ways that the care 

can be paid for:  Medicare (which has significant time and care level restrictions), long 

term care insurance, Aid and Attendance for certain Veterans, private pay, and 

MaineCare.  Each of the payment sources has some restrictions associated with it. 

 

Medicare:  Medicare does not cover the cost of an individual’s placement in an 

assisted living facility.  With regard to skilled nursing care, Medicare may pay for that 

care but only for a limited period of time, and only if the care follows a qualifying 

hospitalization stay.   Medicare generally covers acute care and some limited skilled 

nursing home care.   Medicare only pays for a very small percentage of skilled nursing 

care in the United States.  Private insurance pays for even less.  The result is that, while 

Medicare and private insurance may provide temporary coverage for some acute nursing 

facility stays, these sources are extremely limited in time and scope, and do not offer any 

benefit for an individual who needs long term placement in a nursing home or assisted 

living facility. 

 

Long term care insurance.  Long-term care insurance, while increasing in 

popularity, remains a relatively minor payer at this time.  We anticipate that long term 

care insurance will become an increasingly important source of funding for assisted 

living and nursing home care, and regularly advise our clients to investigate such 

insurance options.  Long term care insurance is typically quite costly, and the cost 

increases dramatically with the age of the insured.  It is often not available at all if the 

prospective applicant has significant health problems.  Federal and State agencies have 

passed regulatory means to encourage the purchase of long term care insurance by 

offering tax incentives and, most recently, by offering benefits under the MaineCare 

program for those who have purchased and used qualifying long term care insurance 

prior to applying for MaineCare benefits.   

 

Since 1996, premiums for qualified long term care insurance policies have 

received favorable income tax treatment, including benefits not being subject to income 
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tax and the ability to deduct premium payments as medical expenses depending on the 

age of the insured.  Maine’s Long-term Care Partnership Program (22 MRSA §3174-

GG), effective July 1, 2009, represents another important government incentive for 

individuals to purchase long term care insurance.  The Maine program, enabled by 

federal law, permits purchasers of qualified long term care insurance policies to protect 

from MaineCare an amount of assets equal to the amount of the long term care insurance 

used if the insured relies on MaineCare after using part or all of the long term care 

insurance.  With the added bonus of sheltering the amount of assets that equal the 

benefits received under the long term care insurance policy, the government and insurers 

hope that more individuals will purchase long term care policies.  Under the Long-term 

Care Partnership Program (“Partnership Program), all assets disregarded for purposes of 

MaineCare eligibility (generally an amount equal to the insurance benefits received from 

a Partnership Policy) will also be disregarded for purposes of estate recovery (program to 

recover money from assets owned by a deceased MaineCare recipient discussed below). 

 

                In order for a long term care insurance policy to be qualified under the new 

law, the Maine Department of Insurance must review the policy and certify that it meets 

all requirements.  One of the most critical requirements is that the policy provide inflation 

protection if the insured individual has not attained the age of 76.  Inflation protection 

must be at least five percent per year, and for insureds below the age of 61, compound 

inflation protection is required.  The long term care insurance policy must also be 

considered qualified under federal tax laws. Under a tax-qualified plan, benefits are 

payable when a licensed health care practitioner certifies that that the insured is unable to 

perform at least two activities of daily living without substantial assistance, or requires 

substantial supervision for protection due to severe cognitive impairment, and these needs 

are expected to last at least 90 days. 

 

 Another important and problematic requirement for qualification is the 

requirement that the policy must have an effective date no earlier than July 1, 2009.  To 

help benefit those individuals who have long term care insurance policies issued prior to 

July 1, 2009, the Long- term Care Partnership Program regulations allow for older 
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policies to be exchanged for qualified policies issued after the effective date.  The 

regulations specifically prohibit insurers from imposing additional underwriting 

requirements in order to reissue pre-Partnership plans.  However, despite the ability to 

reissue policies, few insurance companies had been willing to reissue partnership-

qualified plans.   

 

 The Maine Bar Association’s Elder Law Section introduced legislation in 2011 to 

require insurance companies doing business in Maine to timely reissue pre-Partnership 

policies where the policy meets with all the program requirements.   

 

 24-A MRSA Section 5082, effective September 28, 2011, requires insurers 

actively marketing Partnership policies in Maine to provide notices to eligible 

policyholders that purchased a qualified policy during the notice period (policies 

purchased on or after 7/1/04) that the policyholder may be able to participate in the 

Partnership Program.  The insurer is required to initiate the exchange process within 12 

months of the statute’s effective date.   

 

 For policies purchased before July 1, 2004, insurers actively marketing 

Partnership policies in Maine have to review the policy to determine if it meets the 

Partnership Program and exchange the old policy for a qualified policy only if the eligible 

policy holder requests the insurer to review the policy within one year of the statute’s 

effective date.  The insurer is only required to initiate the exchange process if the policy 

holder requests a review prior to September 28, 2012.  

 

 It is very important for persons with polices older than July 1, 2004 to request 

their insurers to review the long term care insurance policy and exchange the policy for  a 

new policy if it meets the Partnership requirements. The request must be made prior to 

September 28, 2012.  

 

Although long-term care policies vary widely in types of benefits, eligibility 

requirements, and costs, long-term care insurance is regulated and each policy issued in 
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Maine must contain certain minimum benefits.  The Maine Bureau of Insurance sets forth 

the general requirements.   

The premiums for long term care policies are primarily based on the age when the 

policy is issued; the maximum daily benefit and the maximum lifetime benefit period; the 

elimination period to trigger the policy; the types of care covered; and the addition of 

optional benefits such as an inflation factor.    

Some of the important components of long term care insurance that should be 

considered when evaluating policies include: 

 

 Types of long term care covered (i.e. nursing home, assisted living, in-home care) 

 Inflation factor 

 Elimination period 

 Policy Triggers 

 Amount of Benefit 

 Qualification for income tax deductions and Long Term Care Partnership 

Program 

 Protection against lapses 

 Guaranteed level premiums 

 Particular history of company in approving claims  

 

Clearly, the more consumers purchase long term care insurance, the less 

consumers have to rely on the government or risk their own assets for long term care 

needs that will only increase as the population lives longer.  Whether a client should be 

advised to purchase long-term care insurance depends on the client's goals, as well as 

whether the client is married, and the amount of income and assets.   For middle class 

individuals, long term care insurance should be seriously evaluated.  From an economic 

perspective, long term care insurance may not be appropriate for individuals with 

relatively limited amounts of assets.  Clients with lower, fixed incomes may not be able 

to afford the premium payments.  The age and health of the client impact on the viability 

of the option because people who are in poor health will likely be found ineligible or will 
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have to pay substantial premiums for such insurance.    In short, long term care insurance 

can be a great tool for planning for long term care needs and newer products offer 

interesting and helpful options.  Long term care insurance has to be evaluated for each 

particular person and situation.  

 

Veteran’s Benefits. A veteran or his/her surviving spouse that meets certain 

criteria may be eligible for financial assistance for medical services through the Aid & 

Attendance benefit.  Aid & Attendance is a means tested program, and can provide up to 

$1,704 per month to a veteran or $1,094 per month to a surviving spouse residing in a 

nursing home, assisted living, or at home and in need of assistance for basic activities of 

daily living.   As a general rule, a family’s assets (excluding home and vehicle) cannot be 

more than $80,000, and possibly as low as $50,000 depending on the age of the applicant.  

While the income of the veteran and his/her spouse is one of the criteria for eligibility, the 

VA allows the individual to deduct his/her unreimbursed medical expenses such as home 

care, nursing and assisted living care and health insurance premiums. Veterans may 

qualify based upon a net income from long term care expenses.  In contrast to 

MaineCare, there is no look back period for transfers of assets.   

 

Private pay and MaineCare.  Because of the limitations on Medicare coverage and 

long term care insurance, many elderly people face only two realistic options when it 

comes to paying for assisted living or nursing home care:  (1) privately paying; or (2) 

MaineCare.  In Maine, private pay nursing home rates average approximately $7,500 - 

$10,000 per month, more than $100,000 in most instances. As a practical matter, most 

people pay for their care out of their own pockets until they become eligible for 

MaineCare.   

 

The federal Medicaid program (called MaineCare in Maine) is administered by 

state agencies under a federally approved medical assistance plan.  For each Medicaid 

dollar spent, the federal portion is approximately 60-70% and the State contribution is the 

corresponding approximate 40-30%.  Each State administers its Medicaid program 

through State legislation to implement federal law. The Maine Department of Health and 
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Human Services ("DHHS") is responsible for administering the MaineCare program in 

Maine, in compliance with federal and State statutes and rules, and with administrative 

policy.  The MaineCare Eligibility Manual, found at Chapter 332 of the DHHS rules, 

contains Maine regulations as they pertain to MaineCare applications and eligibility.   

The MaineCre Eligibility Manual can be found at:   

http://www.maine.gov/dhhs/ofi/mainecare-manual/index.shtml 

 

While Medicare is an entitlement program, MaineCare is a form of welfare.  

MaineCare generally provides long-term care benefits only to persons who are age 65 or 

older or who are disabled, and who qualify both medically and financially for these 

benefits.  To be eligible, a person has to become "impoverished" under the program's 

guidelines.  Because of the importance of MaineCare in long term care funding, and 

because of the major changes to this program in recent years, we will focus on the 

eligibility criteria for this important program. 

 

With regard to options for paying for long term care, it is very important to 

consider quality of care issues associated with the type of facility and the method of 

payment.  In some situations, of course, there will be no options because the applicant has 

no assets with which to privately pay for the care he or she needs, and MaineCare will be 

the only option.  In other situations, however, when there are assets, it is important for the 

client, the community spouse (if any), and the family to understand whether privately 

paying may make a difference to the long term care spouse’s quality of care.   

 

In Maine, almost all nursing homes accept MaineCare reimbursement, and there 

is generally no difference in the quality of care that the institutionalized spouse receives 

when on MaineCare as opposed to when that person privately pays.  Approximately 70% 

of nursing home patients in Maine are on MaineCare. 

 

The experience is quite different for assisted living/residential care facilities.  

Many such facilities do not accept MaineCare at all, and only take private pay patients. 

The facilities that accept MaineCare generally budget for a limited number of beds for 

http://www.maine.gov/dhhs/ofi/mainecare-manual/index.shtml
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which they will accept MaineCare as the source of payment.  Getting a loved one into a 

nicer facility with a more appropriate type of care for the specific needs of the patient can 

be difficult, and often requires that the person privately pay for a period of time (1-2 

years, but sometimes longer) before they have a high enough priority to get the next 

MaineCare bed at the facility.  In appropriate situations, it is important to counsel a 

family to ensure that they reserve sufficient assets to privately pay for the quality of care 

that is important to and best for them.  

 

C. MaineCare Basic Eligibility Criteria 

An applicant’s eligibility for MaineCare depends upon four major criteria:  (1) 

medical eligibility; (2) income eligibility; (3) asset eligibility; and (4) the absence of 

disqualifying transfers.  Each of these criteria is discussed below, with an emphasis on 

the recent changes in the law affecting each one.  The impact of transfers on MaineCare 

eligibility will be discussed in detail in a separate section of the seminar materials. 

1. Medical Eligibility  

 Nursing Home Care 

 

 Beginning in 1994, Maine adopted strict medical eligibility criteria (known as the 

Medical Eligibility Determination or MED) for MaineCare-covered nursing home level 

care.  Generally speaking, medical eligibility for nursing home level of care can be 

established in several ways, including: (1) a daily nursing need or therapy need; (2) 

extensive assistance needed to perform 3 or more activities of daily living; (3) a 

combination of a less frequent nursing service and limited assistance in an activity of 

daily living; or (4) a combination of impaired cognition screen, problem behavior screen, 

nursing service, and/or assistance with activities of daily living.  Activities of daily living 

include bed mobility, transfer ability, locomotion, eating, and toilet use. 

 

Goold Health Systems is the State’s agent that assesses individuals with the MED 

screening tool.  An assessment is required for any patient entering a nursing home, 
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regardless of the source of payment for the nursing home.  A nurse/assessor meets with 

the patient and reviews the most recent plan of care and medical records for the seven 

days prior to the assessment. Even if a patient meets the criteria for nursing home level of 

care, the assessing agency is required to inform the patient of available, appropriate and 

cost-effective, home and community-based services and alternatives to nursing home 

placement, as well as the relative costs of those options. 

 

In the long term care setting, the Goold assessment takes place when the patient 

enters the nursing home, or when their Medicare or private health insurance benefits run 

out.  Medical eligibility for MaineCare is established by the Goold assessment, so it is 

important that the request for the assessment be made in the month for which eligibility is 

being requested.  Goold is required to conduct the assessment within 5 calendar days of 

when the request is submitted.  When the patient is in the hospital and their Medicare or 

private insurance benefits are terminating, or when they are ready to be transferred to a 

nursing facility, it is the hospital’s obligation to request the Goold assessment by 

submitting a referral form to Goold.  If, after being informed of the home and 

community-based options for care, the patient or his/her guardian or agent under a power 

of attorney chooses placement in a nursing home, he/she must accept the first available 

appropriate nursing facility placement within a 60 mile radius of his or her home, or 

MaineCare reimbursement will cease.  The hospital notifies DHHS of the refusal of the 

patient to accept the placement, and DHHS then sends a letter notifying the patient that 

MaineCare benefits will terminate in 10 days.  The hospital’s discharge planner is 

required to document efforts to find an appropriate placement, and usually the discharge 

planner and family work together to find a mutually acceptable placement decision. 

 

 A Goold assessment is valid for only 30 days.  After 30 days, if a patient has not 

been placed, the assessment has to be re-done in order to establish medical eligibility for 

MaineCare. 

 

 Depending upon the patient’s status, a Goold assessment may be used to evaluate 

the patient and determine what level of care the patient needs.  In the event the Goold 
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assessment indicates nursing home level, and the patient’s condition subsequently 

improves so that the patient is no longer a nursing home level patient, the family can 

appeal the decision to deny MaineCare benefits for nursing home care.  The filing of a 

timely appeal (within 10 days) will result in continued benefits until the appeal is 

resolved. 

 

 Assisted Living Care 

 

Individuals needing boarding home/assisted living level of care, sometimes also 

called residential care also need to meet a medical eligibility test to obtain MaineCare 

coverage.  In order to be eligible, a person must meet one or more of the following 

criteria: 

 

 Requires cuing 7 days a week for eating, toilet use, bathing and dressing; 

OR 

 Requires limited assistance and a one person physical assist with at least 

two of the seven activities of daily living (ADLs) including bed mobility, 

transfer, locomotion, eating, toilet use, bathing or dressing; OR 

 Requires preparation and administration of prescribed medications at least 

twice a day: OR 

 Requires specified nursing services at least once a month; OR 

 Requires professional nursing assessment, observation and management 

for problems such as wandering, physical or verbal abuse, socially 

inappropriate behavior; OR 

 Requires professional nursing assessment, observation and management 

for impaired memory, and impaired recall ability, and impaired cognitive 

ability; OR 

 Exhibits moderately to significantly impaired decision-making ability that 

will result in reasonably foreseeable unsafe behavior when not 

appropriately supervised as measured by the cognition section of the 

MED assessment tool; OR 
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 Presents an imminent risk of harm or a probably risk of significant 

deterioration of the individual’s physical, mental or cognitive condition if 

the individual resides or would reside outside of a licensed facility. 

2. Treatment of Income  

What counts as income 

 The MaineCare rules contain detailed provisions regarding what counts as 

income, and these provisions are contained in Part 17 of the MaineCare Eligibility 

Manual.  In general, the receipt of money or the value of goods and services that can be 

used to obtain food or shelter is counted as income.  All income is counted in the month 

in which it is received or, if the funds are electronically deposited, in the month for which 

the income was intended.  Whatever portion of this income is still owned by the person in 

the following month becomes an asset.  The very broad definition of income captures the 

receipt of money in virtually any form – whether it be Social Security, pension, rental 

income, or certain Veteran’s benefits, unearned income in the form of interest and 

dividends, periodic payments such as lump sum settlements, or irregular payments such 

as might be received under a consulting contract.  Some types of assistance benefits 

provided based on demonstrated need (e.g., food stamps or subsidized housing benefits) 

are not counted as income. 

 Nursing Home Care 

 

To qualify for MaineCare coverage for nursing home care, the covered 

individual's income must be less than the private pay rate of the particular institution 

where the covered individual will be residing.  DHHS has established in rulemaking that 

the average cost of private pay nursing home care for a semi-private room in Maine for 

2011 is $7,667/month.  At least in southern Maine, rates can range significantly higher.  

Nonetheless, it is rare for Maine elders to be ineligible for MaineCare coverage of 

nursing home expenses based on high income. 

 

For MaineCare eligibility, only the applicant's income is counted and not the 

income of the applicant’s spouse or other family members.  Nonetheless, the spouse’s 
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income must be reported as part of the application, and will be relevant to the 

determination of any spousal income allowance, as discussed below. 

 

When an applicant becomes eligible for MaineCare coverage for nursing home 

care, all of his or her income, less certain deductions, must go to the nursing home as part 

of the applicant’s “cost of care.”  MaineCare Eligibility Manual Part 14, Section 6.  The 

deductions include a $40-per-month personal needs allowance, any health insurance 

premiums he or she is paying, and (if there is a community spouse or dependent) a 

“minimum monthly income allowance” the spouse or dependent may be able to keep.  

 

While the community spouse’s income is not considered for the determination of 

MaineCare eligibility for the institutionalized spouse, the income of the community 

spouse is very important.  There are regulations in place to make sure that the community 

spouse has an "adequate" income to meet his or her shelter expenses.   MaineCare 

Eligibility Manual Part 14, Section 6.  At the time of application, DHHS determines a 

"minimum monthly income allowance" for the community spouse.   Effective July 1, 

2011, the community spouse is permitted to keep at least $1,839.00 per month (generally 

will increase each year for inflation). This amount can be increased by a formula that 

includes housing and utility costs, up to a maximum of $2,841.00 per month.   If the 

community spouse's monthly income does not meet the minimum monthly income 

allowance, then the income may be supplemented first by (1) obtaining additional income 

from the nursing home spouse's monthly income thereby decreasing the amount paid by 

the institutionalized spouse as his/her cost of care, and, if that income is insufficient, by 

(2) retaining a larger amount of assets by increasing the amount of the community spouse 

resource allowance of $113,640 (discussed below) to generate more income. 

In the rare instances (likely involving young, low income spouses and low income 

nursing home spouses) where the minimum income allowance cannot be reached even 

with income of both spouses, the State rules allow for a fair hearing process to allow the 

community spouse to keep additional assets above the community spouse resource 

allowance of $113,640.  To determine the amount of additional assets that a community 

spouse can retain, DHHS uses an annuity formula.  Basically, the process requires that, 
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for any remaining deficit in the community spouse’s minimum monthly income 

allowance, two annuity quotes are obtained for a single premium lifetime annuity for the 

community spouse that will generate a payment equal to the deficit.  The average of these 

two annuity quotes is used, and if that purchase price is greater than $113,640 (for 2012), 

then the community spouse’s protected asset allowance is that higher number.  The 

community spouse is not required to actually purchase an annuity to generate this 

income, but can simply keep that higher amount of the couple’s existing assets.  

Assisted Living/Residential Care 

 A few months ago, during the end of 2011 and beginning of 2012, Maine 

Governor LePage proposed terminating MaineCare coverage for assisted 

living/residential care as part of his budget proposal but the Maine Legislature 

determined that this program would not be terminated.  We expect significant changes to 

occur due to conflicts between Maine’s approach to funding assisted living/residential 

care and Federal guidelines. The current rules governing income, and particularly those 

governing income allocations between spouses, are significantly different for persons in 

assisted living, as compared to those in a nursing home.  The rules for assisted living 

facilities are found in Part 12 of the MaineCare Eligibility Manual.  For assisted living 

care, only the income and assets of spouses living in the same “household” are 

considered.  Thus, the community spouse’s income and assets are not considered, and the 

spouse in the facility is eligible so long as his or her income is below the private pay rate 

of the particular institution where the covered individual will be residing, and his or her 

coundtable assets are below $10,000.  See MaineCare Eligibility Manual Part 12, Section 

3.  While the community spouse’s income is not considered, there is very limited ability 

to allocate any of the assisted living spouse’s income to the community spouse.  

MaineCare Eligibility Manual Part 12, Section 5.  Thus, if the spouse with the higher 

income happens to be the one with the need for placement in an assisted living facility, 

the impact on the income of the community spouse is likely to be dramatic. 

The assisted living spouse will be required to apply for SSI benefits if his or her 

income is below the SSI threshold ($698/month for 2012).  MaineCare Eligibility Manual 

Part 12, Section 4.  The assisted living spouse will be entitled to keep $70/month for 
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personal needs, and will be able to keep sufficient income to continue to pay for any 

health insurance coverage. 

 

3. Countable Assets, Including Exempt Assets  

 

The rules relating to countable assets for MaineCare eligibility have changed 

significantly in the past several years.  The asset rules for nursing home and assisted 

living applicants are set forth in Part 16 of the MaineCare Eligibility Manual. 

 

The basic rule of MaineCare eligibility with regard to assets is that an applicant 

may have only $2,000 in "countable" assets.  Part 12, Section 3 (assisted living) and Part 

14, Section 1.1 (nursing home).  Since January 2002, the applicant may also have an 

additional $8,000, provided that this sum is either in a checking account or in some type 

of interest-bearing investment.  Part 16, Section 2.46. 

 

For an applicant who is married, the rule for nursing home MaineCare is that the 

community spouse is permitted to retain countable assets up to a cap of $113,640 (as of 

1/1/12). This amount is called the "community spouse resource allowance," and is 

adjusted each year for inflation.  Thus, generally speaking, a married applicant and the 

applicant's spouse are permitted to keep countable assets in an amount up to $123,640.  

 

The determination of the level of the couple's assets is made in the month of the 

application for MaineCare.  Income received in that month is not counted as an asset.  As 

discussed above, in rare instances, the community spouse may be able to establish a need 

for more than the community spouse resource allowance if the couple's combined assets 

and income are not sufficient to allow the community spouse to meet the minimum 

income allowance of $1,839, or his/her demonstrated need, whichever is higher. 

 

For spouses residing in assisted living facilities, the rule is far more liberal with 

regard to the community spouse.  Although the assisted living spouse must meet the 

$2,000/$8,000 limits, the assets of the community spouse are not considered at all.  Thus, 
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the assisted living spouse can become eligible for MaineCare even if the community 

spouse is a multi-millionaire.  Special rules apply if both spouses are residing together in 

an assisted living facility. 

 

Excluded Assets 

 

There are a number of important assets that are excluded from the determination 

of "countable" assets under the MaineCare regulations, and the rules relating to some of 

these exclusions have changed.  The more commonly excluded assets are discussed in 

detail in the following sections. 

  

1. Primary Residence.  The applicant's residence (including the land and all 

buildings on the land), and all adjoining land as long as it is not separated by real 

property owned by another, will be considered an excluded asset as long as the applicant 

lives there or has an intention to make it his or her residence or if a spouse or a dependent 

resides in the home.  Part 16, Section 2.39.  Thus, for unmarried individuals, the primary 

residence is excluded as an asset so long as the applicant signs a form indicating his or 

her “Intent to Return Home” once his or her health situation improves.  The exclusion 

applies regardless of the medical likelihood of the applicant’s ever being able to return to 

the home.  For married individuals, the home is excluded if the community spouse is 

living there. 

 

 The exclusion of this major asset only applies to the eligibility phase of 

MaineCare; once the nursing home spouse dies, if the home is in the nursing home 

spouse’s name, the State has a claim against the MaineCare recipient’s estate to recover 

any funds expended on the recipient after he or she is 55 years of age.  The rules for 

estate recovery will be discussed in a separate section of the materials, but it is important 

to ensure that, in the case of a married couple, a home is transferred to the community 

spouse before a spouse applies for MaineCare in order to avoid potential estate recovery 

issues after the institutionalized spouse dies.  For unmarried individuals, the applicant 
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needs to understand that the home will be available to estate recovery after he or she dies, 

even though it will not prevent eligibility for MaineCare during his/her life. 

 

 The home is also exempt if it is owned jointly with others who refuse to sell, and 

a statement documenting that refusal is provided.  It is also exempt if it is listed for sale 

for fair market value. 

 

 With all applications submitted on or after January 1, 2006,  as required by federal 

law, DHHS counts as an asset the equity in a home to the extent it exceeds $750,000, 

unless the applicant’s spouse or minor, blind or disabled child is residing there. 

MaineCare Eligibility Manual, Part 16, Section 2.39 (II) (C), required by  DRA § 

6014(a), amending 42 U.S.C. § 1396p(f) and (g).  The value of the home will be 

reviewed annually, and if it has appreciated to above the $750,000 threshold, the 

institutionalized individual could become ineligible for MaineCare.  A statement of fair 

market value, such as a current appraisal, is required to prove the fair market value. 

Because of this change, institutionalized individuals may have to obtain a home equity 

line or mortgage in order to reduce the home value below the threshold, and then spend 

those funds in order to become or remain eligible for MaineCare if his/her home is valued 

above $750,000.   Although the rule specifies that a loan or mortgage may be used to 

reduce the applicant’s equity in the home, the documentation of that transaction will be 

reviewed to determine whether a transfer of assets has occurred. 

 

2. Primary Residence and Real Property Other Than Primary Residence.  If a 

primary residence is not excluded as set forth in the preceding paragraph or there are 

other types of real property, such real property is considered excluded if (A) the property 

is owned in joint tenancy or tenancy in common with others who refuse to sell the 

property and such refusal is documented; (B) the real property is for sale at fair market 

value; or (C) two different knowledgeable sources in the area agree that the property 

cannot be sold due to a specific condition. Part 16, Section 2.39 (I).   

 

3. Real Property, Property, or Equipment Producing Income.  Non-liquid 

income producing assets such as rental properties, wood lots and garden lots, whether 
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they are used to produce goods for sale or for home consumption, and liquid assets if 

used as part of a business or trade, are not countable assets.  Part 16, Section 2.37. 

 

 For all MaineCare eligibility decisions after March 1, 2006, income-producing 

property will be exempt only if it produces an average net income of at least 4.04%.  The 

percentage return represented the average interest rate for a 12-month certificate of 

deposit at banks in Maine at the time the rule was revised in 2006, and was substantially 

reduced from the initial figure DHHS proposed in this rulemaking.  DHHS stated that it 

would update this figure each year, but has not done so to date.   

 

 Importantly, DHHS has recognized that income-producing property can have 

down years or start-up problems, and has provided that the rule does not apply to the first 

three years of operation and, thereafter, will be based on the average income production 

of the past three years if the most recent year does not satisfy the test. 

 

 When DHHS reviews income and assets each year for persons on MaineCare, 

it requires the recipient to demonstrate that any property excluded as income-producing 

continues to meet this rate of return requirement.  This rule, however, applies only if the 

property is owned by the MaineCare recipient.  If the income-producing property is 

owned by the community spouse, DHHS does not currently review the property for rate 

of return post-eligibility.  In instances where the community spouse, just prior to 

application, purchases rental property in his or her sole name in order to reduce countable 

assets below the community spouse resource allowance and increase his or her 

uncountable income, the rental property is never subject to the rate of return requirement.  

It is exempt from that requirement at application because it has not been in production for 

three years, and is not reviewed each year because it is owned by the community spouse 

whose assets are not reviewed again post-eligibility. 

 

4. Motor Vehicle.  Under current regulations, one vehicle is totally excluded 

regardless of value if it is used to provide transportation for the household.  A second 

vehicle may be excluded if it is (A) necessary for employment of the applicant or a 
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member of the applicant's household; (B) used to secure medical treatment for the 

applicant or a member of the applicant's household; (C) modified for the operation by a 

handicapped person; or (D) necessary because of climate, distance or similar factors or to 

provide transportation to perform essential daily activities.  Note that a second vehicle is 

not usually excluded based on a nursing home or assisted living resident’s need for 

medical treatment, because the rule presumes that the facility provides all necessary 

transportation for medical needs.  If no vehicle can be totally excluded under the 

regulations, one vehicle can be partially excluded, i.e., the fair market value in excess of 

$4,500 is counted as an asset.  Part 16, Section 2.53.  DHHS uses the average trade-in 

value specified in the "National Automobile Dealers Association's (NADA) Used Car 

Guide." 

 

5. Annuities.  In the past, annuities that were annuitized, i.e., that had been 

converted to a stream of income over a specified period of time, were not considered 

assets, although the payments from such annuities were considered income to the person 

for whom the payments are designated.    

 

 The DRA enacted changes to the treatment of annuities, and these changes were 

enacted as part of the provisions on asset transfers.  DRA § 6012(b), amending 42 U.S.C. 

§ 1396p(e), 1396(c)(1)(F).  These provisions were incorporated into the MaineCare rules 

effective April 1, 2007, and resulted in significant changes to the way annuities are 

treated for purposes of eligibility.  Under the DRA, applicants are required to disclose the 

existence of annuities, and MaineCare applications now must include a disclosure 

statement regarding whether the application has any annuities.  The rules for annuities 

purchased before February 8, 2006 are different from the rules applicable to annuities 

purchased on or after February 8, 2006. 

 

Annuities purchased before February 8, 2006 

 

Under Part 16, Section 2.3, the current cash value of a deferred annuity purchased 

prior to February 8, 2006 is a countable resource and the value is the principal and 
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interest less any penalties or fees for withdrawal.  Once annuitized, an annuity is not a 

countable resource, but is treated as income to the person who receives the annuity 

payments.  There is no transfer (no gift made) and thus no penalty for a pure life annuity 

– an annuity that makes payments to the annuitant until the annuitant’s death.  If the 

annuity is for a guaranteed term, however, then the annuity involves a transfer of assets to 

the beneficiary that will receive the payment if the original annuitant dies during the 

term.  The value of the transfer is the difference between the cost of the annuity 

purchased and the cost of a straight life annuity providing the same monthly benefit.  For 

example, a single lump sum premium of $50,000 for a life with a 10 year certain annuity 

for an 80 year old male produces $500 per month.  If it costs $40,000 to purchase a single 

lump sum premium to produce $500 per month for a straight life annuity for an 80 year 

old male, the amount that is considered transferred to the beneficiary, and therefore 

subject to a gifting penalty, is valued at $10,000.   

 

Maine’s approach has been different from most states.  Under Health Care 

Financial Administrative Transmittal 64 issued in the 1994 (shortly after Maine’s current 

annuity rule was adopted), the federal agency in charge of administering the Medicaid 

program stated that there is no transfer for the purchase or triggering of an annuity that 

has a term of years provided that the term of years is within the actuarial life expectancy 

of the annuitant.   Maine’s existing rule (prior to adoption of DRA) addressed the transfer 

issue, but recognized that an annuitized annuity was not an asset. 

 

Under the most recent revisions to the MaineCare rules, this rule on annuities will 

continue to be applied to all annuities purchased prior to February 8, 2006, which is the 

date the federal DRA was adopted. 

 

Annuities purchased on or after February 8, 2006 

 

          The State rule governing the exclusion of certain annuities from counting as an 

asset were revised effective April 1, 2007 pursuant to the requirements of the DRA.  Part 

16, Section 2.3.  For these annuities, the current cash value of a deferred annuity is 
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available to the individual and is still considered an asset to the extent of the principal and 

interest earned less any fees and penalties for withdrawal.   

 

 For triggered annuities, an annuity purchased on or after February 8, 2006, 

however, will be considered as transferred and therefore subject to gifting penalties 

unless:  (1) the annuity is an IRA annuity or other similar tax-deferred retirement 

investment such as a 401(k) or 403(b) investment; or (2) the annuity is purchased with 

proceeds of an IRA or similar pension plan; or (3) the annuity is irrevocable and non-

assignable, actuarially sound as determined by the Social Security life expectancy table, 

and provides for equal payments over the term of the annuity with no deferral of 

payments or balloon payments.  Furthermore, the rule provides that an annuity purchased 

by the individual or community spouse will be treated as the disposal of an asset for less 

than fair market value unless the State of Maine is named as the remainder beneficiary in 

the first position for the total amount of medical assistance paid on behalf of the 

institutionalized individual, or the State is named in the second position behind after the 

community spouse or minor or disabled child and is named in the first position if such 

spouse or representative of such child disposes of the remainder for less than fair market 

value. 

 

 These new asset eligibility provisions are likely to have harsh results for the 

uninformed when and if they need to apply for MaineCare benefits.  If, for example, an 

individual purchases an irrevocable annuity for $50,000, obtaining a right to a certain 

stream of income for the remainder of his life but with a term certain of 10 years, and 

names his healthy child as the beneficiary in the event he dies prior to the 10-year term, 

the annuity will count as an asset preventing him from being eligible for MaineCare even 

though he can no longer reach the cash value of the annuity to pay for his nursing home 

care.  The new rule also provides a planning opportunity, as further discussed below 

under “Strategies for Obtaining MaineCare Eligibility.” 

 

 6. Assets Being Converted.  Items which are in the process of being 

converted are exempt.  Examples include stocks submitted for redemption, property 
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being probated, and life insurance policies that have been submitted to the insurance 

company for redemption.  Part 16, Section 2.4. 

 

 7. Assets with No Saleable Value.  Assets that have no saleable value do not 

count as assets.  Examples include property which cannot be sold due to a change in 

zoning law, a house with no saleable value because of structural damage or its location on 

leased property, and a vehicle which cannot be sold because of a mechanical problem.  

Part 16, preamble. 

 

 8. Burial Contracts/Spaces/Funds.  Up until March 1, 2006, prepaid burial 

contracts (mortuary trusts) were an excluded asset regardless of value.  The rule remains 

unchanged for burial contracts purchased prior to March 1, 2006 – such contracts, if 

irrevocable, remain an excluded asset regardless of the amount of the contract.  Part 16, 

Section 2.6.  The rule also remains the same for burial contracts purchased on or after 

March 1, 2006 so long as the contract is for less than $12,000, which DHHS has 

determined is the statewide average for burial and funeral costs.  DHHS expects to update 

the statewide average figure each year, but has not done so since 2006.   

 

 For contracts purchased on or after March 1, 2006 that exceed the $12,000 

statewide average, the State will count the amount above $12,000 as an asset unless the 

MaineCare recipient’s estate is named as the beneficiary of any funds not actually 

expended for funeral and burial charges.  This provision is intended to ensure that excess 

funds, if any, are available to estate recovery following a MaineCare recipient’s death. 

 

 Burial spaces intended for the use of the applicant, spouse or other immediate 

family members are also an excluded asset. If an applicant does not have a prepaid burial 

contract, the applicant and the spouse can each have an amount up to $1,500 (after 

deduction for any prepaid burial contract and the face value of any whole life insurance) 

set aside in a separate account for burial expenses.  Once the account is a designated 

burial account, no money can be taken out of the fund and this must be shown by 

documentation. In addition, any accumulated interest above the $1,500 is not counted.   
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 9. Household Goods.  All household goods, including furniture, clothing and 

“basic” jewelry, of the applicant and the applicant’s spouse are excluded.  Part 16, 

Section 2.20. 

 

10. Individual and Employee Pension Plans.  The rules provide that funds in a 

retirement account are counted as the applicant’s asset to the extent that those funds can 

be made available by being withdrawn.  Part 16, Section 2.34.  There has been some 

confusion as to whether a community spouse’s IRA should be a countable asset, but in 

general, Maine DHHS treats these assets as available unless proven otherwise.  If the 

community spouse is currently working, sometimes the current employment pension plan 

is exempt because it is unavailable.  If the individual or spouse cannot access the funds 

under the terms of the plan, then the funds would not be counted, and if they can be 

accessed only with the payment of a penalty, then the amount of the asset is the amount 

of the funds less any applicable penalties for withdrawal. 

 

 11. Life Insurance.  Term life insurance is exempt because there are no funds 

that can be accessed during the insured’s life.  Whole life insurance is excluded as long as 

the combined face value of all whole life policies owned by the applicant does not exceed 

$1,500.  If the total face value of all whole life policies exceeds $1,500, then the cash 

values minus any outstanding loans is counted as an asset.  A portion of the cash value 

may be excluded for burial purposes.  Part 16, Section 2.27. 

 

 12. Life Estates.  Life estates in property are considered available assets and 

valued according to a table in the MaineCare regulations based on the age of the person 

and the fair market value of the property at the time the life estate was created. Part 16, 

Section 2.26.  This calculation determines the presumed value of the life estate. For 

example under the DHHS life estate table, an 80 year old life tenant has a 43.7% interest 

in the real property and a 90 year old life tenant has a 28.2% interest in the real property.  

DHHS has argued in the past that the presumed value cannot be rebutted by proof that the 

actual market value of the life estate is zero, but more recently, they have accepted proof 
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by at least two knowledgeable sources that the actual value of a particular life estate is 

less than the value determined by their table. The individual or spouse may be able to 

exempt the value of the life estate if it is a life estate in the individual’s home and the 

individual intends to return, or if the home is where the spouse resides.  If real estate was 

transferred to others and a life estate was reserved within the applicable lookback period, 

then there may be a gifting penalty.  For life estates purchased on or after February 8, 

2006, the money used to purchase a life estate in the home of another is considered a 

transfer of assets unless the applicant resides in the home for at least one consecutive year 

beginning on the date of the purchase.  Furthermore, the Department will review the 

transaction to ensure that the purchase was for fair market value.   

 

 13. Life Tenancy.  Since a contract to live in a certain place for life is not 

ownership, life tenancies or life leases are generally not a countable asset.  Part 16, 

Section 2.28. 

 

 14. Replacement of an Excluded Asset.  Cash or in-kind replacement received 

to replace or repair an excluded asset that is lost, stolen or damaged is excluded for a 

period of nine months.  An additional nine months may be given when circumstances 

outside of the applicant's control warrant such an extension.  Part 16, Section 2.42. 

 

 15. Jointly Owned Bank Accounts.  The MaineCare rules treat jointly owned 

bank accounts differently than any other jointly owned accounts.  For bank accounts, the 

funds are treated as owned by each owner in proportion to the amount each contributed to 

the account.  Part 16, Section 2.5.  Thus, if a parent adds a child’s name to a bank 

account, but the child does not contribute any of his/her own money to the account, the 

funds are treated as the asset of the parent. Any amounts withdrawn by the child are 

considered a gift subject to the transfer of asset rules discussed below.  The contributing 

joint owner other than the MaineCare applicant must show proof that the account 

contains money belonging to the contributor joint owner and then must remove the 

money within 20 days.  
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 16. Jointly Owned Stocks, Bonds, Mutual Funds. For other jointly owned 

liquid accounts such as investment accounts for stocks, bonds, and mutual funds, funds in 

the account are considered to belong to the owners in proportion to their ownership. Part 

16, Section 2.49 and Section 2.5.  If an investment account requires the signature of all 

joint owners in order to sell, and one of the joint owners (other than the applicant or the 

spouse) refuses to sell, the applicant's share will be considered an unavailable asset.  

Placing a non-spouse’s name on such assets, however, will be treated as a gift of the 

entire value of the account and not a portion of the account if the addition of the name 

happens within the 5 year look-back period.  Otherwise, the value of such assets is the 

value of the applicant’s (or spouse’s) proportionate share.   

 

 17. Mortgages and Promissory Notes.  A promissory note is considered an 

asset of the individual or spouse.  The presumed value of the note is the principal to be 

repaid minus any payments made to date.  The MaineCare rules provide that the 

presumed value can be refuted by obtaining a statement from two sources in the business 

of buying notes as to what the source would pay for the note.  That value then becomes 

the value of the note.  A transfer of assets is considered to have occurred when the 

established value is less than the presumed value, and the date of the transfer is the date 

the note was signed by the debtor.  The MaineCare rules were revised as required by the 

DRA to provide that funds used to purchase a promissory note, loan or mortgage can be 

considered a transfer of assets unless the note, loan or mortgage (1) has a repayment term 

that is actuarially sound; (2) provides for payments to be made in equal amounts during 

the term with no deferral or balloon payments; and (3) prohibits the cancellation of the 

balance on death of the lender.  Part 16, Section 2.35. 

 

 18. Trusts:  Self-settled trusts (i.e., trusts created with the assets of the 

applicant or his/her spouse, including as a result of a divorce or personal injury 

settlement), at one time, a very useful MaineCare planning tool to shelter assets, have lost 

much of their attractiveness as a planning tool under the federal amendments to the Social 

Security Act enacted by the Omnibus Budget Reconciliation Act of 1993 ("OBRA") and 

regulations promulgated by DHHS in response to OBRA.  The MaineCare rules for trusts 
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established after August 10, 1993 (and contributions made after August 10, 1993 to trusts 

established on or before August 10, 1993) are found in the Part 16, Section 2.52.  

MaineCare law distinguishes the treatment of trusts depending upon whether the 

MaineCare applicant is the grantor of the trust.  A trust is considered to be established by 

the applicant if the applicant’s assets were contributed to the trust estate and if the trust is 

established by the individual; the individual’s spouse; or a person, including a court or 

administrative body if acting at the direction or request of the individual or the 

individual’s spouse or with legal authority to so act (e.g. agent under power of attorney, 

guardian/conservator). 

 

If the so-called self-settled trust is a revocable trust, then the rules provide that the 

entire trust estate, principal and income, are considered an available asset.  Payments 

from the trust to or for the benefit of the individual are considered income, and any other 

payments to persons other than the applicant or spouse are considered transfers, subject to 

a 60 month look-back period.  Simply put, revocable trusts established by the grantor are 

generally not helpful and have been disadvantageous from a MaineCare viewpoint.  For 

example, an asset that might otherwise be exempt (i.e., the primary residence) is not 

considered exempt if it is owned by a trust. 

 

If the self-settled trust is an irrevocable trust, then the rule provides that if there 

are any circumstances under which payment can be made to or for the benefit of the 

applicant (or the applicant’s spouse), the portion of the trust estate (and the income 

produced therefrom) that could possibly benefit the applicant under the terms of the trust 

is an available asset; payments made to the applicant are considered income; and 

payments made to others are considered transfers and can create a penalty if made within 

the applicable lookback period.  If there are no circumstances in which payments can be 

made to the applicant (or the applicant’s spouse), then the trust estate and income 

generated thereupon is considered transferred and is subject penalty if within the look-

back period.   Generally speaking, there are limited circumstances that may warrant 

evaluating the use of an irrevocable trust which does not fall within one of the 

exemptions discussed below.  Sometimes, an elder client wishes to transfer assets to an 
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irrevocable trust in which the client retains only the income for life.  Under this scenario, 

the income would be available for the client’s life and the principal will be protected after 

the 5-year lookback is over, provided the client has no other strings to the principal. 

 

There are several exemptions for trusts under the current regulations.  First, the 

restrictive regulations do not apply to trusts created by will or trusts created by someone 

else for a MaineCare applicant (so-called third party trusts).  For trusts established by will 

or another person, trust funds are available assets unless the terms of the trust make them 

unavailable.  For example, if a testamentary trust is irrevocable and use of funds is left to 

the trustee's discretion, what is available to the applicant is whatever the trustee in fact 

makes available.   

 

Second, a trust is exempt if it contains an individual's assets and (1) the individual 

is under 65 and meets SSI disability criteria; (2) the trust is established for the benefit of 

the individual by the individual's parent, grandparent, legal guardian or a court; and (3) 

the state will receive all amounts remaining in the trust upon the death of the individual 

up to the amount of total medical assistance paid on behalf of the individual.  The self-

settled special needs trust is a common tool for settlement planning or for dealing with an 

unexpected inheritance for younger disabled individuals. 

 

Third, a trust containing the assets of an individual under age 65 who meets the 

SSI disability criteria is also exempt if the trust meets several criteria, including the 

establishment and management of the trust by a nonprofit organization, the maintenance 

of separate accounts for each beneficiary, and payment by the trust to the State of the 

amount paid for medical assistance to the extent that amounts remain in the beneficiary's 

account at death.  The Maine Pooled Disability Trust (MPDT) was established in 2002 to 

offer qualifying applicants the ability to use this exemption.  The website for the MPDT 

is: http://mainepooleddisabilitytrust.org/. 

 

In May of 2008, the Centers for Medicare and Medicaid issued a letter stating the 

agency’s position that transfers to such a pooled trust for individuals 65 or older are 

http://mainepooleddisabilitytrust.org/
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considered to be disqualifying transfers of assets prohibited under federal law.  In 

response, the recent revisions to the Manual changed the requirements of this section and 

now specify that the individual must be under age 65 in order to have a transfer to such a 

trust be an exempt transfer.  DHHS has stated, however, that individuals over age 65 may 

still contribute funds to such a pooled trust, but the transfer itself will not be exempt from 

transfer penalties.   

 

 Other common excluded assets 

 

 In addition to the above excluded assets, the rules provide many other provisions 

detailing how certain assets are treated for MaineCare eligibility.  These provisions are 

found in Part 16 of the rules.   

 

 D. Projected costs of care 

 As discussed above, the MaineCare rules provide that the institutionalized 

spouse’s cost of care will be the amount of that spouse’s income, less:  

 

(1)  a personal needs allowance of $70/month for assisted living care and 

$40/month for nursing home care; 

 

(2) the cost of any Medicare and/or private health insurance for the 

institutionalized spouse (provided the insurance is in the name of the 

institutionalized spouse and not part of the community spouse’s insurance 

plan); and  

 

(3) for nursing home spouses only, any income allocated to the community 

spouse or dependents to meet his/her shelter costs. 

 

 The institutionalized spouse’s cost of care will be adjusted each year during the 

annual review and when/if any of that spouse’s income or assets changes.  Such changes 

are required to be reported to DHHS within 10 days. 
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II.  Transfer Penalties and the Look-back Period 

 

 Because of the complexity of the rules governing MaineCare eligibility, and 

because many people wish to conserve their assets from having to go towards long term 

care costs at the expense of the financial security of a spouse or the children’s 

inheritance, long term care planning involves a detailed review of income and assets to 

determine how best to meet the costs of long term care while also meeting an individual’s 

or couple’s goals with regard to saving assets.  Achieving these goals requires not only an 

understanding of the MaineCare rules relating to income and assets, but also a thorough 

understanding of the transfer penalty rules.   

 

 One of the major rules of MaineCare eligibility for nursing home care (and 

residential care under rules in the process of being promulgated) is the penalty applied to 

non-exempt transfers of assets for less than fair market value by the applicant or the 

applicant’s spouse (or a court, agent or other person acting with legal authority for the 

applicant or the applicant’s spouse).   In general terms, the MaineCare eligibility rules 

penalize many types of transfers, the rationale being that an applicant should not be able 

to give away his assets and then claim poverty and request the State to pay for his nursing 

home care.   The rules governing transfers of assets are found in Part 15 of the  

MaineCare Eligibility Manual.   

 

A. Increase in Look-Back Period to 5 Years  

 

 Since 2007,   consistent with the requirements of DRA, MaineCare rules have 

provided that the look-back period runs 60 months back from the date when the 

individual is institutionalized and has applied for MaineCare nursing home benefits, or, 

for non-institutionalized individuals (e.g., those on MedWaiver), the date when the 

individual applies nursing home level of  medical assistance in the home.  
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B. Delayed Penalty Start Date and Penalty Divisor 

  

Transfers of assets for less than fair market value that do not meet one of the 

exemptions discussed below are subject to penalty.   At the time a person applies for 

MaineCare coverage for nursing home care, the Maine DHHS will require the applicant 

to submit all financial documents covering any asset the applicant and/or his spouse had 

any interest in for a five year period from the application date.   For any non-exempt 

transfer of assets for less than fair market value, the individual is ineligible beginning on 

the later of (1) the first day of the month during or after which assets were gifted, or (2) 

the date on which the individual is “eligible for” medical assistance and would otherwise 

be receiving institutional level of care based on an approved application but for the 

application of a penalty; or (3) the first day which does not occur during any other period 

of ineligibility.   

 

DHHS requires that a prospective MaineCare recipient actually file an application 

demonstrating his/her eligibility but for the transfer of assets, at which time DHHS will 

determine the number of months of ineligibility.  Only by filing an application, with all 

supporting documents, will the penalty begin to run. 

 

 The term of the penalty is determined by dividing the total amount of non-exempt 

gifts within 5 years prior to the MaineCare application by the average monthly cost of 

nursing home in Maine as determined by DHHS.  The divisor, or the average cost of 

nursing home in Maine, is $7,667.  Although DHHS is supposed to adjust the average 

cost of nursing home each year, this has been sporadic at best.  The most recent 

adjustment was in 2011.  For example, if an individual transferred $11,000 in March, 

2009, the person or his spouse will be ineligible for nursing home care for 1.43 months 

($11,000/$7,667 = 1.43) if they apply for MaineCare within 5 years of the March, 2009 

gift (March, 2014).  The penalty will not be imposed or begin to run until the person or 

his spouse is in a nursing home, meets MaineCare asset and income limits, and applies 

for MaineCare.  For persons who have made substantial gifts of a home or liquid assets, 
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the application of this rule will be extremely harsh, as the individual will be ineligible for 

MaineCare and may have no remaining assets with which to privately pay for care. 

 

Penalty periods are cumulative and do not run concurrently for transfers that 

occur during a penalty period from a prior transfer.  Thus, if an applicant gifted assets and 

then gifted additional assets during a subsequent month that was within the first penalty 

period, DHHS would add the additional penalty on to the end of the first penalty period.   

 

C. Partial Month Transfer Penalty 

 

 Since DRA, DHHS imposes a partial month penalty for fractional months.  The 

partial month penalty is applied by increasing the applicant’s cost of care that he/she must 

pay in the first month of eligibility.  In the example above, the $11,000 gift results in one 

full month of penalty, and an increased cost of care for the 0.43 fraction. Thus, on the 

first month of eligibility, in addition to paying the cost of care required under the income 

analysis discussed above (gross income less $40 personal needs, medical insurance and 

any spouse or dependent allocation), the applicant would have to pay $3,333 to satisfy the 

fractional part of the penalty ($11,000 less $7,667 (1 month) = $3,333). 

  

D. Exempt Transfers  

 

The federal law and corresponding MaineCare rules provide that certain transfers 

are not subject to any penalty.  These exemptions can be found in Section 1.4 of Part 15 

of the MaineCare Eligibility Manual.  The most often-used exemption is that for transfers 

between spouses.  Simply put, a transfer from one spouse to another is not penalized.  For 

MaineCare nursing home coverage eligibility, however, this rule is only of limited 

assistance because the assets of the community spouse are counted under the asset limits.  

The same is not true of the spouse in assisted living.  In the latter case, all of the assets 

above $10,000 can be transferred to the community spouse and the assisted living spouse 

can qualify for MaineCare immediately, assuming the other eligibility criteria are met. 
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 In addition, there are no penalties for outright transfer of a home to a child under 

the age of 21 or for transfers outright or in trust of any asset to children who are blind or 

totally and permanently disabled under SSI criteria.  Also exempt from the transfer 

penalties are assets transferred to a trust established solely for the benefit of any 

individual under 65 years of age who is disabled under SSI criteria.  In addition, a 

transfer of a home is exempt if it is transferred to: (1) caretaker child(ren) of the applicant 

who have lived in the house for two years prior to the applicant's entering the long term 

care facility and who during that time provided such care that the applicant did not need 

to move to a nursing home or assisted living facility; or  (2) a sibling(s) of the applicant 

who has lived in the home for at least one year prior to the applicant's institutionalization 

and who already has an equity interest in the home.   

 

 Another very important concept relating to transfers is that MaineCare (and the 

federal Medicaid program generally) has in the past only sought to penalize transfers that 

are done for the purpose of obtaining eligibility.  With the new penalty requirements, 

practitioners have found it increasingly difficult to seek to demonstrate that past gifts 

(e.g., payments for a grandchild’s education made a part of a consistent prior pattern of 

giving, tithing to a church, wedding presents, etc.) were done at a time and for a purpose 

totally unrelated to MaineCare eligibility and therefore should not be penalized.  

Nonetheless, the provision remains in the rules that transfers that were done 

“exclusively” for purposes other than qualifying for MaineCare can be exempt.   

 

 MaineCare rules also exempts from penalty “irregular and infrequent” gifts so 

long as the cumulative amount of all gifts does not exceed $500.00 per calendar quarter.  

  

 E. Waiver of Penalty Period and Hardship Waiver 

 

 Section 1.9 of Part 15 contains provisions for obtaining a hardship waiver if an 

individual can establish that a penalty places the individual in an undue hardship 

situation.  To soften the impact of the five year look back and the other major changes in 

the law, DRA required States to adopt a hardship waiver process for situations where 
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application of the transfer penalty would result in deprivation of medical care that would 

endanger the applicant’s health or life or result in deprivation of food, clothing, shelter, or 

other necessities of life.  The individual, an authorized representative, or the facility in 

which the applicant resides can apply for such hardship waivers. 

 

 The rules provide that the following criteria will be used to determine undue 

hardship:  (1) whether the individual was exploited as determined by DHHS’s Adult 

Protective Services; and (2) whether the individual establishes that he/she cannot pay for 

care, the recipient of the transferred asset is unable or unwilling to repay, the individual 

has made all reasonable efforts to recover the asset, and the individual agrees to repay 

MaineCare if the asset is recovered.  The burden of proof is with the individual seeking to 

establish undue hardship.  Claims of undue hardship must be made within 30 days of 

denial of a MaineCare application, and the DHHS decision must be made within 30 days 

of the application for undue hardship.  If denied, the individual has 30 days to appeal the 

decision. 

 

 F. Special problems associated with care services provided by a relative  

  

 The transfer provisions contain a specific set of requirements that must be met in 

order for payments to relatives for care services not to be considered a transfer of assets 

for less than fair market value.  The requirements are: 

 

a. There must be a written agreement between the person and the care 

provider; 

b. Payment for the services must be made at the time the services are 

provided, and not at a future date; 

c. At the time the services are provided, the individual must not be residing 

in a nursing home or assisted living facility; 

d. At the time the services are provided, the services must have been 

recommended in writing and signed by the individual’s physician as 

necessary to prevent the individual from going into a nursing home or 
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assisted living facility, and the services may not include the mere 

provision of companionship; and 

e. At the time of the MaineCare application, DHHS will verify the agreement 

which must show the type, frequency and duration of the services being 

provided, and the amount of consideration paid for the services.  If the 

amount of payment is above the fair market value of such services, then a 

transfer of assets will have occurred. 

 

 It is very important that individuals who wish to pay a relative to care for them at 

home understand and comply with these requirements. In 2011, DHHS  published a 

sample personal care agreement for use by the public in meeting part of these 

requirements.   

 

G. Transfer by MaineCare spouse failing to Demand Elective Share at 

death of Spouse 

 

 One recent significant and evolving issue for those in the elder law field is a 

revision to the MaineCare rules effective April 1, 2007 that states that a failure of a 

surviving spouse to demand an elective share of a deceased spouse’s estate is a transfer 

that can disqualify the surviving spouse from receiving MaineCare.  DHHS may impose a 

transfer penalty period on any surviving spouse on MaineCare or who applies for 

MaineCare within 5 years of deceased spouse’s death for failure to demand his/her 

elective share.  The value of the elective share is one-third of the augmented estate, which 

generally includes probate assets, non-probate assets, assets transferred within two years 

of death, or assets transferred longer if either spouse retained an interest in the assets.  

The law in this area is ambiguous and unsettled, but it is clear that the State is taking the 

position that the failure to seek an elective share is an uncompensated transfer.     

 

H.  Residential Care/Assisted Living Penalty and Double Penalty Period 

Issue  
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Up until early Spring, 2009, the Department of Health and Human Services took 

the position that a transfer penalty must be imposed on the same transfer of assets if a 

person applied for MaineCare residential services and then applied for MaineCare for 

nursing home services within the 5 year look back period from the date of the gift, or vice 

versa.  The author’s law office appealed the first two double penalty period cases in 

Maine and challenged this practice as violating federal law.  As a result of the arguments, 

two very significant rule changes have occurred.  First, DHHS realized that its program 

violated federal law and withdrew the transfer penalty rules for residential care.  Since 

then, applications for residential care have not been subject to the 5 year look back period 

and only recent financial statements are required with the application to show the 

applicant has under $10,000 in countable assets. Second, for those MaineCare residential 

care recipients that had a penalty imposed and then later require nursing home care within 

the transfer penalty look back period, a second penalty will not be imposed for the same 

transfer of assets.   

 

 In 2011, however, a law was passed directing DHHS to create rules to impose a 

transfer of asset penalty for persons applying to DHHS for coverage of residential care.  

To comply with federal law, the penalty will only be imposed on the room and board 

component of assisted living/residential care paid for by State funds and not on the 

medical components of assisted living/residential care paid for by MaineCare.  DHHS 

has published proposed rules, which mirror the transfer of asset rules for nursing home 

care discussed above.  The comment period expired in April 2012 and the final rules 

should be adopted in the near future.  There likely will be much confusion and litigation 

about how the penalty applies to only part of the assisted living residential daily rate, as 

well as the double penalty period if a person applies for both residential care and nursing 

home care within 5 years of a gift. 
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III. Estate Recovery  

 

A. Review of Basic Law and Rules 

 

 Maine has a statute, and rules promulgated thereunder, that gives the State the 

right to recover its expenses for the care of a MaineCare recipient from the MaineCare 

recipient's estate, if the recipient was 55 years of age or older when he/she received 

MaineCare assistance.  See 22 M.R.S.A. § 14(2-I) and MaineCare Benefits Manual, 

Chapter VII, Section 5.  “Estate” is broadly defined to include probate property and other 

assets in which the MaineCare recipient has any legal interest at the time of death, to the 

extent of that legal interest.  Estate recovery claims can apply to assets conveyed through 

life estate, tenancy in common, living trust, joint tenancy in personal property, or other 

arrangement.   

 

 As of May 18, 2009, joint tenancies in real property are specifically excluded 

from Maine’s estate recovery efforts.  Before January 23, 2006, real property held jointly 

with right of survivorship was exempt from estate recovery under the Estate Recovery 

Rules.  However, on January 23, 2006, the rules were amended to specifically include 

joint tenancy in real property in the definition of estate, despite the absence of a 

legislative directive.  Now, with the passage of LD 354, we now have a definitive rule: 

joint tenancies in real property are specifically excluded from the definition of “estate” 

for estate recovery purposes. 

 

 Life estates, however, have been subject to estate recovery since the statute was 

initially enacted in 1993.  Generally speaking, although the DHHS has the authority to 

pursue assets outside of probate, such as life estates and joint bank accounts, DHHS does 

not regularly pursue estate recovery outside of probate court.   
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B. Exemptions from Maine’s Estate Recovery Program 

 

Claims are not permitted to be enforced by the State if the recipient has a living 

spouse or a child under the age of 21 or a child who is blind or permanently and totally 

disabled under the SSI criteria.  Several years ago, in 2005, the Maine legislature passed a 

law requiring “delayed” estate recovery, meaning that the Department was required to 

make an estate recovery claim against the estate of a MaineCare recipient’s surviving 

spouse, disabled children, or minor children if the Department’s claim was not previously 

asserted against the MaineCare recipient’s own estate because he or she was survived by 

a member under this group.  However, by statute signed into law on June 27, 2007, the 

Maine legislature repealed “delayed estate recovery” (Legislative Document 970) stating 

in its legislative summary that the delayed estate recovery provision was in violation of 

the Deficit Reduction Act of 2005.   Thus, under current law, if the MaineCare recipient 

is survived by a spouse, disabled child or a child under age 21, DHHS does not pursue 

any estate recovery claim against the deceased MaineCare recipient’s assets. 

  

A second exemption from Maine’s estate recovery efforts is the “hardship 

waiver.”  An estate recovery claim may be waived by the Department if enforcement of 

the claim would create an undue hardship or if the costs of collection are likely to exceed 

the amount recovered.  The waiver may be for the full amount or part of the claim.  A 

waiver is prohibited if the MaineCare recipient or person requesting the waiver took 

action to diminish, divest, encumber or transfer the asset for the purpose of preventing 

estate recovery.  The Department defines undue hardship to mean that the Department’s 

collection of the claim would result in placing the waiver applicant’s income below 180% 

of the current federal poverty limit and the total value of the waiver applicant’s assets is 

less than or equal to 180% of the current federal poverty limit; or the estate’s real estate is 

the primary income-producing resource for the waiver applicant and the applicant meets 

the 180% limit on income and assets.  A hardship waiver must be made within six 

months from the MaineCare recipient’s death or within 30 days from the notice of the 

Department’s claim, which ever is later.   
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The estate recovery rules also include a care given exemption, which also has an 

income limit on the person requesting the care given exemption. The person requesting 

the hardship waiver must have household income equal to less than 200% of the federal 

poverty limit.  In addition, if the person can prove that he or she provided care during part 

or all of the two years immediately prior to the deceased MaineCare recipient’s death or 

institutionalization, thereby enabling the person to remain at home, the Department may 

grant an exemption from the claim not to exceed $32,000 per year, prorated for each 

month of approved care.  If the person can prove that care was provided but at a level less 

than what was needed to avoid institutionalization, then the Department may grant an 

exemption not to exceed $13,000 per year.  The Department will only permit an 

exemption for 2 years of care, regardless of how long the person provided the care.  The 

rules set forth a process and set forth various types of relevant information and 

documentation that must be provided to establish the exemption criteria.   

 

The MaineCare eligibility rules, in contrast, contain a much broader caretaker 

child exemption from transfer penalties discussed under the section dealing with transfer 

penalties.  Generally, payment for family caregivers should be dealt with under eligibility 

rules during the MaineCare recipient’s life, such as by using the caretaker child 

exemption or a personal care agreement, rather than relying on the much narrower estate 

recovery rules after the MaineCare recipient has died. 

 

The newest exemption from estate recovery is the Long Term Care Partnership 

Act exemption.  The Long Term Care Partnership Program, a program revitalized by the 

Deficit Reduction Act of 2005, permits purchasers of “approved” long term care 

insurance policies to protect from Medicaid an amount of assets equal to the amount of 

the long term care insurance used if the purchaser relies on Medicaid after exhaustion of 

the long term care insurance.  Under the new estate recovery rules, all assets disregarded 

for purposes of MaineCare eligibility will also be disregarded for purposes of estate 

recovery.   
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Finally, the estate recovery rules contain a provision permitting a partial or full 

reimbursement to an heir or devisee for use of personal resources to protect the 

MaineCare recipient’s real property provided the DHHS’s claim would otherwise fully 

deplete the estate.  The person requesting the payment must be an heir or devisee under 

the will and must submit proof of payment of expenses within a certain time limits. 

  

 C. Estate Recovery Procedure 

 

 Since 2005, the petitioners in informal and formal probate proceedings are 

required to provide to the Department of Health and Human Services the same notice sent 

to heirs, devisees and other interested parties if the decedent was 55 years of age or older 

when he or she died.   This notice requirement allows the Department to check its records 

to determine if the decedent ever relied on MaineCare, and enhances the likelihood that 

the Department will file an estate recovery claim against the estate. 

 

 The Department must submit its claim to the personal representative or file the 

claim with the Probate Court within the claims period, which is four months from the 

filing of the creditor’s notice required under the Maine Probate Code.  However, the 

Department is not prevented from filing a claim if a probate is not filed.  In contrast, a 

general creditor is barred from filing a claim in the Probate Court at the expiration of nine 

months from the date of the decedent’s death regardless of whether or not a probate was 

filed.  See 18-A M.R.S.A. § 3-803. 

 

The Maine Probate Code sets forth a statutory order of priority for creditors in the 

event the estate is insufficient to pay all expenses.  Statutory allowances, such as the 

exempt property allowance to children regardless of age ($7,000 to be divided equally 

among surviving children), costs and expenses of administration, funeral expenses, and 

debts and taxes with preference under federal law are paid first, in that order of priority.  

After these expenses are satisfied, MaineCare benefits and necessary and reasonable 

medical and hospital expenses of last illness, including compensation of persons 

attending the decedent, have equal priority for payment. See 18-A M.R.S.A. § 3-805.   
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A typical situation is estate recovery against a deceased MaineCare recipient’s 

home. While a house is exempt during the life of a MaineCare recipient if he or she has 

an intent to return home, at the MaineCare recipient’s death, the State will have a claim 

against the MaineCare recipient’s “estate” for the amount of MaineCare expenditures 

incurred after the recipient was 55.  The Department generally files a claim and submits a 

detailed bill listing all expenditures.  Frequently there is some negotiation regarding the 

amount of the claim.  The claim must generally be paid in full before the remaining estate 

is distributed to the beneficiaries and closed.    

 

IV. Strategies for Obtaining MaineCare Eligibility  

 

 Given the substantial changes to the MaineCare rules over the years – and 

particularly the expanded 5-year lookback and delayed penalty start date – it has become 

increasingly complex to determine how to preserve assets when long term care is needed.  

A gift by either spouse is counted against the spouse requiring nursing home.  MaineCare 

Eligibility Manual Part 15, §1.2.    

 

 One of the most important documents seniors should consider are financial 

powers of attorney with gifting powers (must be expressly provided for in power of 

attorney) so that if a person becomes incapacitated, a trusted individual has authority to 

take steps to preserve assets and possibly make gifts consistent with the person’s estate 

plan.   

 

 Each situation for long-term planning is different. As people age, they have very 

legitimate concerns regarding their health, possible loss of autonomy, and financial 

security for themselves as well as their families.  It is important that clients receive 

thorough and understandable legal advice as to long-term care planning as early as 

possible because the availability of options for each client depends in large part on the 

time frame before the onset of incapacity and the need for long-term care placement.  

Given the exemptions for certain transfers, and the detailed rules governing what is and 

what is not a “countable” asset for MaineCare eligibility, a key aspect of long term care 
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planning is discussing with the client what assets they may wish to acquire or transfer 

that will make the applicant eligible for MaineCare if and when residential care or 

nursing home care is required.   A critical perspective for each client is the balance 

between the goal of protecting assets from depletion in the event a long term need arises 

against the risk to the client’s personal well being from giving assets to family members. 

 

  Strategies for obtaining MaineCare eligibility in large part depend on whether 

the client is married or single.   Options also depend on how soon a long term care need is 

anticipated.  Finally, the amount and type of assets and the client’s overall estate plan 

inform the basis for an evaluation of options for the particular client. 

 

 As reflected in both dramatic and ambiguous changes to federal and state law, it is 

important to also advise that the Medicaid law and regulations are frequently being 

changed. It is not uncommon that an application of a rule changes even though the rule is 

the same and has been consistently applied for years.  Although the changes often protect 

actions taken in reliance of the rules in existence at the time the action or transfer was 

taken, there can be no guarantee that this will always be the case. 

 

A. Married Couples 

 

1. Testamentary Special Needs Trusts 

 

  It is very important that families consider the possible impact of a death of other 

family members on the MaineCare status of the institutionalized spouse.  Very often, 

families will obtain MaineCare eligibility for an institutionalized spouse without 

considering what will happen of the community spouse dies before the MaineCare 

spouse.  If the community spouse’s estate (or the estate of another family member or 

friend) will pass to the institutionalized spouse either by Will or by the laws of intestacy 

if there is no Will, then the family’s hard work to obtain MaineCare eligibility for the 

institutionalized spouse may be undone.    
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 For married couples with a spouse residency in a nursing home or suffering from 

a long term illness, a tool that is often used is a Will with special needs trust provisions 

that leaves the community spouse’s estate to a testamentary trust for the benefit of the 

institutionalized spouse or for a spouse suffering from an illness which may lead to 

nursing home. The assets in the trust can be used for the benefit of the institutionalized 

spouse, but because those assets are owned by the testamentary trust and not the 

institutionalized spouse, the assets do not make the institutionalized spouse ineligible for 

MaineCare.  The same situation may apply to other family members or friends that have 

left all or a portion of their estates to an institutionalized spouse, or who have life 

insurance, annuities, or retirement funds that name an institutionalized spouse as a 

beneficiary. 

 

 For married couples, there are basically two primary options to consider for 

making one spouse eligible for MaineCare.  The first that should be considered is 

spending down excess countable assets for the benefit of either or both spouses.  

Sometimes this is called “spending counseling.”   Although spending down assets can 

also be used by single individuals, it works best for married couples. 

 

 2. Spending down assets and acquiring exempt assets 

 

 First, the individual and spouse’s existing liabilities should be reviewed to 

determine whether there are opportunities to attain eligibility.  If the individual and 

spouse (if any) have a mortgage or outstanding car loan or credit card debt, excess assets 

can be used to pay off these obligations and obtain eligibility sooner.  They should pay all 

of their real estate taxes, estimated income taxes, and any other expected debts.   Second, 

if the individual still has excess assets then he or she can look into purchasing exempt 

assets in order to obtain eligibility.  The most common exempt assets are as follows. 

 

 Primary Residence.  For many people, the primary residence is the individual or 

couple’s most valuable and important asset.  As discussed above, MaineCare does not 

count the primary residence as an asset so long as either a community spouse is living 
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there, or an unmarried institutionalized spouse signs a form stating his/her intent to return 

to the home if and when the individual’s health allows so long as the equity in the home 

is less than $750,000.  If there is a community spouse, it is very important to consider 

transferring the home into the community spouse’s name in order to avoid having the 

house be at risk from estate recovery after the institutionalized spouse dies.  Because the 

home is an exempt asset for eligibility purposes, an individual or couple can also use any 

excess liquid assets to make repairs and/or improvements to the home. 

 

 Tangible Personal Property.  As discussed above, tangible personal property does 

not count as an asset for purposes of MaineCare eligibility.  Thus an individual or his/her 

community spouse can use excess liquid assets to purchase tangible property (i.e., a new 

car, jewelry, furniture) as a means of enabling the institutionalized spouse to obtain 

MaineCare coverage.  This strategy usually works only if the individual or couple’s 

assets are modestly over the relevant countable asset limits.   

 

 Prepaid Funeral/Burial Expenses.  When an individual is on the verge of applying 

for MaineCare, we often recommend that they prepay their funeral/burial expenses as a 

way to convert excess liquid assets into an asset that does not count for MaineCare 

eligibility.  For many people, it is a comfort to know that these expenses have been paid 

and will not result in a burden on their surviving family members, and making these 

arrangements ahead of time also ensures that the individual’s wishes with regard to final 

arrangements will be carried out.  As discussed above, the MaineCare rule regarding 

funeral/burial expenses now requires that any prepaid funeral/burial arrangements that 

cost more than $12,000 must name the individual’s estate to receive any portion of the 

funds not actually expended on the funeral/burial. MaineCare Eligibility Manual Part 16, 

§2.6.    

 

 Automobile.  As discussed above, typically one vehicle (and two if both are 

necessary) can be totally excluded as an asset if it is needed for employment or to secure 

medical treatment for the applicant or a member of the applicant's household, or if it is 

adapted for use by a handicapped person.  MaineCare Eligibility Manual Part 16, §2.53.     
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In some situations, a community spouse might purchase a new vehicle as part of spending 

down.  

 

 3. Converting Countable Assets into Income Stream for the Community 

Spouse 

 

 The second approach is converting countable assets into an income stream in the 

community spouse’s name.  Income in the community spouse’s name is not applied to the 

nursing home spouse’s cost of care and the income producing assets are not countable.  

Examples include purchasing annuities that meet MaineCare requirements and/or rental 

real estate in the sole name of the community spouse.  An annuity must meet the criteria 

under MaineCare Eligibility Manual Part 16, §2.3. Although the annuity rules set forth in 

the MaineCare rules have not changed, in April, 2012, DHHS recently denied several 

MaineCare applications which contained annuities with a term of less than 1 year, even 

though similar annuities had been approved for years.  This is an example of 

unpredictability of the process even when there is no rule change.  Rental property must 

generally generate at least 4.04% net income if the rental property has been in use for 

three years or longer.  MaineCare Eligibility Manual Part 16, §2.37.   The requirements 

for annuities and rental property to be considered exempt are discussed in detail in the 

section above entitled “Excluded Assets.”   

 

 4. Spousal Refusal 

 

Spousal non-cooperation involves a community spouse’s refusal to make 

available his or her assets to the nursing home spouse.  This would especially be 

relevant for couples who have valid premarital agreements in which the spouses waived 

their rights of support.  MaineCare Eligibility Manual Part 14, §4.6 deals with non-

cooperation from the community spouse.  The rule states that eligibility will not be 

denied if the community spouse does not make assets available to the nursing home 

spouse and the nursing home spouse has assigned to the State any rights to support 

from the community spouse, or the nursing home is unable to execute an assignment of 
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support because of physical or mental impairment. The rule provides that the State has 

the right to bring a support proceeding against a community spouse without an 

assignment under these conditions. Several courts, including the United States Court of 

Appeals for the Second Circuit, have recently required the respective State’s Medicaid 

agency to grant eligibility to nursing home spouses when the community spouse has 

refused to make his/her assets available and the nursing home spouse by law or by 

consent has assigned his/her right to support to the Medicaid agency.  See Morenz v. 

Wilson-Cook (2d Cir., No. 04-4107-cv, July 14, 2005); Rossetti v. Waldman (Mass. 

Super Ct., Essex, No. 04-1418, Aug. 17, 2005)(refusal of spouse to provide information 

requested in Medicaid application is not grounds for denial of benefits to nursing home 

spouse). 

 

B. Single Individuals 

 

 Transferring assets and spending down are the best strategies for single 

individuals.   

 

1. Exempt Transfers 

 

One should first determine whether there are any exempt transfers to be 

considered.  Does any child meet the caretaker exemption requirements?  Is there a 

disabled child, or other family member or loved one?  Does transferring the home to a 

caretaker child, or transfer of assets to a disabled family, in trust or outright, fit within the 

general estate plan objectives of the client?  Do the other children or beneficiaries consent 

to the plan?  All of these issues need to be carefully evaluated.  

 

2. Transferring Assets 

 

 The “reverse half-a-loaf” method is an option at this time.  Under this approach, a 

person gives all of his assets away and applies for MaineCare.  DHHS denies MaineCare 

and imposes a penalty period.  Family member(s) then choose to give part of the assets 
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back to the MaineCare applicant to partially cure the penalty period.  By giving back part 

of the gift, the penalty period is shortened.  For example, a $76,670 gift creates a 10 

month penalty period.  Once the penalty period is imposed, if a family member gives 

back $38,335 ($7,667 X 5), the penalty period is shortened to 5 months, and the 

MaineCare recipient can use the returned money to privately pay for the 5 months.  The 

gift back should be done with careful planning and calculations to avoid potential excess 

income and asset issues. Thus, approximately ½ of the assets are saved for the family. 

Calculating exact nursing home costs, health insurance and other expenses, and offsetting 

the MaineCare recipient’s income can assist in fine tuning the plan. If planned accurately, 

the penalty period expires and the nursing home person’s assets will be spent to a point 

that he will have less than $10,000.  A second MaineCare application must be filed and 

the application approved. 

 

 Another option is to gift part of the assets to a loved one and purchase a short 

term annuity in the MaineCare recipient’s name to pay the nursing home costs for the 

term of the penalty period.  For example, the single nursing home individual has 

$184,000 and gifts $92,000 away to create a penalty period of 12 months.  The individual 

also purchases an annuity to pay 12 monthly payments in an amount that when added to 

the individual’s other income is slightly less the amount necessary to pay the nursing 

home expenses.  The purpose of the annuity is provide a funding source for nursing home 

expenses during the penalty period.  A new application is filed month 13, after the 

penalty expires and the annuity payout is finished.  As stated above, the annuity must 

meet the requirements of MaineCare Eligibility Manual Part 16, Section 2.3.  Although 

short term annuities have been purchased since the rules changed in 2007, ranging from 2 

months to 5 years, DHHS recently denied annuities less than 1 year without a rule change 

so this risks and benefits of this option must be reviewed carefully with each client. 

 

C. Advance Planning 

 

Given the new requirements, there are some advance planning gifting options that 

can be considered, including: 



47 

 

 

 Making a gift and having enough assets remaining to wait out the five year 

period. Making a gift in trust for appreciated assets and retain a limited power of 

appointment to obtain step up in basis at death.  Making a gift in trust and 

retaining income interest.  The more strings a person retains to a trust, the higher 

possibility that DHHS may consider it ownership. 

 

 Making a gift and purchasing a 5 year long term care policy.  Pay for it for 5 years 

and then consider whether to keep it.  The narrow purpose in this scenario is to 

provide insurance for the period of ineligibility.  Although it increases the cost of 

the transaction, if nursing home became necessary within the 5 years, the cost of 

the long term care insurance will be a bargain compared to privately paying 

nursing home care. 

 

 Making a gift outright to children or in a trust for the benefit of the children and 

hoping that the children will give you back the gift if long term care becomes an 

issue within the 5 years.  

 

V. Conclusion  

 Long term care planning involves having an understanding of the complex rules 

and regulations that change frequently, the tax consequences of the options, the client’s 

family status and level of risk for long term care needs, and the client’s goals and wishes. 

There is no one size fits all product and each option has advantages and disadvantages 

depending on the particular client’s situation.  The purpose of this paper is to give an 

overview of the most common rules and issues in long term care planning, but it is an 

overview and a beginning to a complex evolving process used to provide clients with 

thorough and considered options that meet their objectives and concerns.  
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THESE MATERIALS ARE FOR INFORMATIONAL PURPOSES ONLY AND 

DO NOT CONSTITUTE LEGAL ADVICE.  MAINECARE ELIGIBLITY RULES 

ARE COMPLEX AND CHANGE ON A REGULAR BASIS.  

 


